1991 [Vol. 90:1991 that toxic racism's victims must overcome to successfully pursue such a strategy. Godsil's piece will hopefully spur more academic and onthe-ground work in this nascent legal field, which I call "environmental poverty law" -that is, representing low-income communities (often, in this field, communities of color) facing environmental hazards. 3 As a practitioner of environmental poverty law who has used civil rights law to fight a toxic waste incinerator, I want to offer a view from outside the academy on several of Godsil's points.
The environmental poverty law field is ripe for work. Study after study confirms that poor people and people of color bear the disproportionate burden of not only toxic waste facilities, but air pollution, lead poisoning, pesticide poisoning, and garbage dumps. 4 Here in California, our thtee Class I toxic waste dumps -the dumps permitted to take almost every chemical known to science -are all situated in communities of people of color. ). This suit alleged improper oversight of a solid waste landfill in a 70% black commu-siting of a toxic waste incinerator. 10 So far, no plaintiff has prevailed using a civil rights approach, although in a closely related case based on California environmental law, a Sacramento Superior Court judge recently ruled that a local governmental agency must translate environmental review documents into Spanish to ensure "meaningful involvement" by residents of Kettleman City, who have been fighting a toxic waste incinerator that Chemical Waste Management,' Inc. has slated for their town. 11 Having worked with dozens of grassroots environmental groups throughout California and represented Kettleman City residents in the two challenges mentioned above, I offer these comments on Godsil's remedies. I do not mean to criticize (though my comments do take issue with some of her proposals), but merely to add another voice to a conversation large enough for many to join. Judge Sandra Brown Armstrong granted defendants' motion to dismiss on grounds of ripeness, dismissing the claim without prejudice on October 17, 1991. Chem Waste argued, and Judge Armstrong agreed, that even though the company had sought for more than four years to place an incinerator in Kettleman City, the facility was not yet "sited" because it did not have all required permits, and thus no harm to plaintiffs had taken place.
Plaintiffs also alleged due process violations by Kings County, which had refused to translate the Environmental Impact Report on the proposed incinerator and affirmatively denied plaintiffs the use of an interpreter at the sole public hearing on the project. The court has ordered that claim held in abstention pending a final judgment in a related state court case. See tion has more promise to ameliorate environmental racism than private site selection -hold true. The proposed remedies also presume a state's neutrality in the siting process, or, further, the state's playing an equalizing role. This is simply not the case in the real world. 14 Increasingly, states have set up processes to site toxic waste facilities over local opposition -whether that opposition is by people of color or not. 15 Additionally, the U.S. Environmental Protection Agency has threatened at least one state, North Carolina, with loss of Superfund monies if it does not site a toxic waste incinerator. 1 6
Affected Population. The Note calls for federal legislation on the issue of environmental racism, in part to "end confusion and litigation over what constitutes the relevant population affected" by a particular unwanted facility. The proposed approach would rely on the Environmental Impact Statement (EIS) prepared for a particular site to identify those "physically or financially harmed" by the site. 17 While a noble goal, this part of an act would be difficult to implement: most EISs prepared for toxic waste facilities, in my experience, conclude that those facilities will have no significant impact on the surrounding communities. For example, two Environmental Impact Reports done on Chem Waste's Kettleman Hills Facility near Kettleman City, one for an expansion of a toxic dump in 1985 and one for a proposed toxic waste incinerator in 1990, concluded that neither facility would significantly affect nearby residents or the environment. Similarly, the U.S. Environmental Protection Agency and the South Coast Air Quality Management District both recently ruled that because a proposed toxic waste incinerator near East Los Angeles 18 would have "no significant environmental impact," an EIS did not even have to be prepared for the project. 19 The project would have been California's first toxic waste incinerator 20 and was to be sited in the most polluted and most populous air basin in the country. Most environmental impact statements find that there is no "relevant population affected," although such "scientific" fiction has proved false at other toxic waste sites around the country, where people have become sick or died. 21 Reliance on Law. Perhaps the central flaw in using a civil rights law-based approach to attack the disproportionate burden of toxic waste sites borne by people of color is, simply, that it relies on the law. 22 The siting of unwanted facilities in neighborhoods where people of color live must not be seen as a failure of environmental law, but as a success of environmental law. While we may decry the outcome, the laws are working as they were designed to work. The disproportionate burden of environmental hazards borne by people of color is legal under U.S. environmental (and probably, civil rights) laws. 23 The laws are products of a political process from which communities of color have been historically excluded and in which people of color are grossly underrepresented today. Because siting decisions are political decisions, the outcome -more facilities in people of color's communities -is neither surprising nor unpredictable. As Richard Delgado points out, people of color face "more discrimination, stress, insecurity, school failure, and psychological and physical health problems" than whites, even at comparable income levels. 24 This is true not in incinerator posed no significant threats). Surrounding residents, believing differently, took the agencies to court -and lost. Prolonged community activism and another lawsuit ultimately spite of our system of laws, but because of our system of laws. Godsil's final pages note in passing the real answer to environmental racism (and ultimately, all racism): grassroots activism, which offers a solution not found in law for at least four compelling reasons. First, grassroots activists around the country, by stopping the siting of toxic waste disposal facilities in their communities, have forced industry to move from a pollution control to a pollution prevention mode of operation. 25 Because so few waste disposal sites exist, the price of disposal has risen to a point where companies are seriously working at replacing toxic materials in their manufacturing processes so that they do not produce toxic waste as a byproduct. 2 6 By forcing a permanent solution to toxic waste disposal problems, grassroots activists have done what hundreds of federal laws and regulations on pollution control have failed to do: they have reduced toxic waste. This reduction means that fewer facilities will be sited, and -hopefully -that fewer facilities will be sited in communities of people of color.
Second, as mentioned above, the decision to site a toxic waste facility is a political and economic decision, not a legal one. Thus, a political tool is required to change that decision: a community-based movement to bring pressure on the person or agency which has made the decision. Legal tools are blunt and slow; as Godsil has so cogently pointed out, legal tools simply do not fit the task at hand.
Third, taking environmental problems out of the streets and into the courts plays right into the polluters' hands. Struggles between a polluter and its host community pit the power of money against the power of people. Polluters generally have the money, while communities resisting toxic intrusion have the people. Thus, to take a dispute into court, where the polluters have the best lawyers, scientists, and government officials money can buy, can be a tactical mistake. It will often disempower community activists to take a struggle out of their hands and into court, where they have to rely on "experts" and outside help rather than their own actions.
Finally, civil rights law has so far miserably failed to combat racism,27 so why should we think that it will be better able to combat environmental racism? The very real change that the civil rights movement of the 1950s and 1960s brought about -change wrought less by laws than by hundreds of thousands of activists taking to the streets across the country -has been sapped away by increasingly conservative courts. Sadly, bringing new legal theories for expanding civil rights into court will not be met with sympathy in most parts of the country. Like the civil rights activists of yesterday, we must return to the streets with our demands.
Despite all of this, we environmental poverty lawyers do have a role to play in the fight against environmental racism and for environmental justice. The courts are an arena in which sometimes it is impossible not to play; we must be there when our client groups call on us to take the struggle into that forum. Civil rights suits are also important vehicles for educating the public and decisionmakers, as well as generating publicity for -and building morale in -local struggles. But any legal strategy not firmly grounded in, and secondary to, a community-based political organizing strategy is ripe for failure. Let's get to work. 
